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1.
PURPOSE

1.1
To advise members on the present situation that prevails in relation to the lease of The Riverside Café at Edisford Riverbank, Clitheroe and

1.2
To agree a suitable course of action on how best to proceed in the light of the present circumstances.

1.3
Relevance to the Council’s Ambitions and Priorities

· Council Ambitions: -

· none

· Community Strategy: (Priority Themes)

· Culture, Heritage & Tourism

· Corporate Priorities: -

· none

· Other considerations: - 

· A lease exists for the operation of the café until 25th March 2009

2.
BACKGROUND

2.1
The existing premises and business were leased out for a period of 10 years until 25th March 2009.  The lease sets out a number of terms and conditions under which the lessee must operate and a requirement regarding the replacement of the building itself within a given timescale.

2.2
Whilst the premises have been open and have provided a valued service to those who visit this very popular area during the agreed summer opening period, the requirement for the lessee to renovate or replace the dilapidated building has not been fulfilled unfortunately.

2.3
Notwithstanding the lack of prompt progress on the replacement of the building as set out on the terms of the lease, we have shown patience with the lessee in the hope that the work would eventually be done.  On a number of occasions an agreed course of action and timetable have been approved between the Council and the lessee but despite some limited initial progress no tangible results are evident.  The lessee in May 2006 obtained planning permission for the refurbishment of the shell of the existing building however he found that the scheme was unaffordable to him and subsequently submitted a further planning application in November 2006 which received approval in May 2007.

2.4
However other than some internal redecoration during spring this year and prior to opening nothing else has happened.  Discussions were held with the lessee about the lack of progress and formal notice was served on him by our Legal Officer in March 2007 giving notice that unless certain steps were taken he faced the risk of termination of the lease.

2.5
In April 2007 a letter was sent to the lessee setting out 10 actions that had to be taken by the lessee within a given timetable otherwise the next step in the process of termination of the lease would be taken.  One of the requirements was the payment of a £20,000 bond against non performance of the terms and conditions set out in my letter to him.

3.
ISSUES

3.1
It is with much disappointment that I have to report to Committee that the lessee is in breach of the terms and conditions of the original lease and subsequent agreed terms relating to progress.  Correspondence from the lessee in November 2007 indicates that the financial position of his overall business, which as a part includes the café, has become precarious due to last years poor summer and has therefore had other consequential effects for him to deal with.  Despite a last ditch effort by ourselves to find a way forward it appears almost certain now that the redevelopment of the café by the lessee will not take place.

3.2
The legal position is still somewhat complex and there would be several challengeable stages to go through in order to terminate the lease and remove the lessee from the premises.  There is in any case only about 15 months to go until the present lease expires however the lessee could still claim rights to continue after that.  The lessee may be prepared to negotiate terms of an early termination.

3.3
The question now arises as to how best to proceed both in respect of dealing with the present lessee and the operation of the café and associated pitch and putt course during the 2008 season.

3.4
The legal steps necessary to terminate the lease are such that it could take almost a year to successfully complete the process meaning one of a number of things.

· The lessee could remain in the premises and continue to operate during 2008 as he sees fit;

· The lessee could fail to open during the season and the facility remain closed;

· The lessee could agree to relinquish the lease subject to agreed terms and conditions;

· The lessee could agree to relinquish the lease without conditions with immediate effect.

3.5
The consequences of each of the above require careful consideration both in respect of their legal/financial implications and whether or not the facility (including the pitch and putt course) is open to the public during 2008.

3.6
Furthermore and perhaps even more importantly is (bearing on mind the poor condition of the existing building) what to do in the longer term about the provision, if at all, of a refreshment facility on this site in the future.  The steps that were taken in leasing out the business several years ago were aimed at both bringing into the Council an income from the facility instead of what had been at one time an operating cost and securing the replacement of the building by a private sector investor.  The first part was done successfully but the second part has not materialised.

3.7
Considering the present condition of the premises it is unlikely that we would be able to attract another lessee at the present time who would be either able to take over for the coming season or who would be willing to invest a significant sum of money to refurbish or rebuild the café.

3.8
The fact that the Council now holds a £20,000 performance bond with the present lessee however is beneficial in so far as its influence on any negotiations that take place with the lessee and to safeguard to some extent the Council against certain costs that may be incurred as a result of action taken.

3.9
Committee may take the view that a negotiated agreement with the lessee to open for the coming season in order to fulfil his operational obligations would allow time to look at longer term options.

4.
RISK ASSESSMENT


Resources

· There is an income to the Council from leasing out the premises.  Assuming the premises are no longer likely to be refurbished or rebuilt by the lessee the Council is likely to be faced with the improvement costs if there is still to be a permanent refreshment facility on this site.

Technical, Environmental & Legal

· As mentioned at 3.2 the legal position is complex and will take a number of stages to be satisfactorily resolved.

Political

· There are no known political issues from this report.

Reputation

· Should there be no refreshment facility at Edisford river bank or ability for the public to make use of the pitch and putt course during this coming summer the Council’s reputation may be affected.

5.
RECOMMENDED THAT COMMITTEE



Delegate to the Director of Community Services in consultation with the Chairman of Community Committee the authority to negotiate a suitable resolution to this matter with the present lessee with a view to securing the satisfactory termination of the existing lease whilst attempting  to secure the opening of the facility during summer 2008.

JOHN C HEAP

DIRECTOR OF COMMUNITY SERVICES

Background Papers - None 

For further information please contact Graham Jagger on 01200 414523.
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